STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
KENT, SC SUPERIOR COURT
DAVID R. CAZABAT, JR,,
Individually and as Repr esentative of
all personssimilarly situated
V. : C.A. No. KC99-544
METROPOLITAN PROPERTY AND

CASUALTY INSURANCE COMPANY

DECISION

WILLIAMS, J., Currently before the Court is the Plaintiff’s Motion for Class Certification pursuant to

Rule 23t of Rhode Idand’s Rules of Civil Procedure and the Defendant’s two Motions to Strike the

! Rule 23 gatesin relevant part:

Rule 23. Class Actions.

(8 Prerequisites to a Class Action. One or more members of a class may sue
or be sued as representative parties on bendf of dl only if (1) the dlassis so numerous
that joinder of al members is impracticable, (2) there are questions of law or fact
common to the class, (3) the claims or defenses of the representative parties are typical
of the clams or defenses of the class, and (4) the representative parties will fairly and
adequatdly protect the interests of the class.

(b) Class Actions Maintainable. An action may be maintained as a class action
if the prerequisites of subdivison (a) are satisfied, and in addition:

(1) The prosecution of separate actions by or againgt individua members of the
classwould create arisk of:

(A) Inconsgtent or varying adjudications with respect to individua members of
the class which would establish incompatible standards of conduct for the party
opposing the class, or

(B) Adjudications with respect to individuad members of the class which would
as a practical matter be dispositive of the interests of the other members not parties to
the adjudications or substantidly impair or impede their ability to protect their interests,
or

(2) The party opposing the class has acted or refused to act on grounds
generdly gpplicable to the cdlass, thereby making appropriate find injunctive relief or



Class Cetification Opinions of Paul Griglio and Bernard Siskin. Ora argument was presented to this
Court on February 2, 2000. The pertinent facts are as follows.
Facts/Trave

David R. Cazabat, ¥. (“Pantiff’) purchased an insurance policy from the Defendant,
Metropolitan Property and Casudty Insurance Company (“Metropolitan”), with an effective date on or
about March 4, 1998. One vehicle that was covered under the policy was a new 1997 Dodge Dakota
pickup truck that the Plaintiff had purchased on or about January 24, 1998 for $11,408.86. On March
25, 1998, the Fantiff was involved in an accident in which Metropolitan paid the full cost of repairs of
his truck pursuant to the policy less the deductible. After the repair work was completed, the Plaintiff
then sought payment from Metropolitan for an dleged loss as a result of diminished value. That dam
was denied by Metropolitan based upon the language of the policy.

The Maintiff wasinvolved in a second accident on October 26, 1998 in which the truck suffered
substantial damage. After ingpection, the truck was declared as a total loss. Metropolitan paid the
Paintiff $13,219.24, the actua cash vaue of his truck &t the time of the loss. As a reault of the
accidents, Metropolitan notified the Plaintiff on December 8, 1998 that his policy would not be renewed

effective January 18, 1999.

corresponding declaratory relief with respect to the classasawhole; or

(3) The court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individua members, and that a
class action is superior to other available methods for the fair and efficient adjudication
of the controversy. The matters pertinent to the findings include:  (A) the interest of
members of the class in individudly controlling the prosecution or defense of separate
actions, (B) the extent and nature of any litigation concerning the controversy dready
commenced by or against members of the class, (C) the desirability or undesirability of
concentrating the litigation of the daimsin the particular forum; (D) the difficulties likely
to be encountered in the management of a classfication. . . .
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The Raintiff filed the present complaint on July 14, 1999. He now moves for class certification
to pursue a sngle breach of contract clam in connection with the insurance policy he had with
Metropolitan. In his Motion for Class Certification, he states that his claim is based upon the fact that
“(@ Metropalitan uniformly faled to estimate and assess the inherent diminished vadue ["IDV”] when
conducting the initid ingpection of the firgt-party property damage clams of its insured's vehicles; (b)
Metropolitan uniformly failed to advise its insureds in Rhode Idand, Louisana, Arkansas and Georgia
that such coverage was availadle under the insurance contract when the insured made his or her clam;
and (c) Metropolitan uniformly refused to compensate each Class Member for the loss, including the
Plaintiff.”

The Plantiff seeks certification of the following classes:

Damage Class

All persons in the states of Rhode Idand, Louisana, Arkansas and Georgia (“Class
States’) who: (1) were insured under a motor vehicle insurance policy that provided
comprehensive or collison coverage issued by Metropolitan Property and Causality
Insurance Company; (2) who submitted a clam for damage to an insured automobile
arisng out of dam covered under the collison or comprehensve coverage of ther
policy snce July 1, 1989; (3) who did not receive payment for inherent diminished
vaue, and (4) where
a the estimate and supplements totaed at least $1,000.00; and
b. the clam involved the following types of vehicle damage:

1.  Structurd and/or Frame Damage; and/or

2. Paint Work; and/or

3. Deformed Sheet Materid; and
C. the vehicle was no more than Six years old (modd year plusfive years)

and had less than 90,000 miles on it a the time of the accident.

Excluded from the Class are: (1) policyholders whose policies insure or insured leased
vehides, (2) policyholders whose policy expresdy excluded diminished vaue & the time
the clam was made (i.e, policy contained Endorsement P347); (3) employees of
Metropolitan, including its officers or its directors, (4) Plaintiff’'s counsdl; and (5) the
Judge of the Court to which this case is assigned.



Dedlaratory/Injunctive Class

All persons in the states of Rhode Idand, Louisana, Arkansas and Georgia (“Class
Staes’) who: (1) are insured under a motor vehicle insurance policy that provides
collison or comprehensve coverage issued by Metropolitan Property and Casudty
Insurance Company; and (2) who submit a clam for damage to an insured automobile
arisng out of a clam covered under the collison or comprehensive coverage of ther
policy after the date this Class was certified.

Excluded from the Class are: (1) policyholders whose policies insure leased vehicles,
(2) policyholders whose policies expresdy exclude diminished value a the time the
cdam was made (i.e, policy contaned Endorsement P347); (3) employees of
Metropolitan, including its officers or its directors, (4) Plantiff’'s counsd; and (5) the
Judge of the Court to which this case is assigned.
Standard
In Rhode Idand, “[d] finding by the court that a class action will fairly ensure the adequate
representation of aleged parties is a condition precedent to the maintenance of a class action.” Cabana
v. Littler, 612 A.2d 678, 685 (R.l. 1992). “The party pleading the class action bears the burden of

proof.” 1d. “The initid burden is not heavy but requires more than mere conjective and conclusory

dlegations” 1d. a 686 (citing Janick v. Prudential Insurance Co. of America, 451 A.2d 451, 455

(P.A. 1982)). In order to satisfy that burden, the party pleading the class action must make, as a
requirement of Rule 23 of the Rhode Idand Rules of Civil Procedure, “atimely motion to certify the suit
as a class action and to present evidence from which the court can conclude that class-certification
requirementsare met.” 1d. (ating Janick, 451 A.2d at 454.)

“An action mugt satisfy dl of the requirements of Rule 23(a) and qudify under one of the three
categories of subdivison (b) in order to be gpproved as a class action.” See 1 Herbert Newberg &

Alba Conte, Newburg on Class Actions, 8§ 3.01, at 3-5 (3rd. Ed. 1992); Sup.R.Civ.P. Rule 23. “In




ruling on a motion for class certification, a court should not decide the merits of the case” Zadlav.

Minnesota Mutud Life Ins. Co., 1999 WL 226223, *3 (R.l. Super. 1999)(citing Eisen v. Calide &

Jacqudin, 417 U.S. 156, 177-78 (1974)). “A court may, however, look past the pleadings in

determining whether requirements of Rule 23 have been stisfied.” 1d. (ating Castano v. American

Tobacco Co., 84 F.3d 734, 744 (5th Cir. 1996)). As noted by the Court in Zardla, there is a“dearth
of caselaw” in Rhode Idand pertaining to class actions and Rule 23. Zardla, 1999 WL 226223 at *3,
n.5. Therefore, it is proper for this Court to look to interpretations of Federal Rule 23 from the federd

courts. 1d. (diting Ciundi v. Logan, 652 A.2d 961, 962 (R.I. 1995)).

Rule 23 (a)(1) - Numerosity

The Pantiff argues that the prerequisite found in Rule 23(a)(1) has been satidfied in the ingant
cae. Rule 23 dtates that “[o]ne or more members of a class may sue or be sued as representative
parties on behdf of dl only if (1) the dassis so numerous that joinder of dl membersisimpracticable”
In support of his argument, the Plaintiff expresses that the requested class action contains possbly
90,000 claims from Rhode Idand, Louisiana, Arkansas, and Georgia

Although the number of possble clamants is only one factor in determining whether joinder is
impracticable, when class sze reaches “substantid proportions,” numbers done could satisfy the

requirements of Rule 23(8)(1). See 1 Herbert Newberg & Alba Conte, Newburg on Class Actions, 8

3.05, at 3-26 (3rd. Ed. 1992). That isthe case here. The circumstances of the present case are such
that joinder of dl possble clamants would be mpracticable. Metropolitan spends little or no time
arguing to the contrary. Therefore, this Court finds that the class certification requirement found in Rule
23(a)(1) is stified in that joinder would be impracticable.

Rule 23(a)(2) - Commonality



The Plaintiff next argues that Rule 23(a)(2) is satisfied because common questions of fact and
law exis among the members of the cdlass. Two questions in particular that the Plaintiff points to are
whether IDV categoricaly results from certain types of damage suffered by class members and whether
Metropalitan systematicdly failed to disclose to its insureds that there was coverage for IDV in breach
of its contract with the members of the class. He argues that a common course of conduct such as this
gives rise to common questions which make class certification gppropriate.

As sated by the Federd Didtrict Court of Rhode Idand, “Rule 23(a)(2) does not require that
the common questions of law or fact predominate over the questions affecting individuad members.

Instead, it requires merely that questions of law or fact common to the class exit.” Carand v. Blue

Cross & Blue Shidld of Rhode Idand, 1999 WL 766974, *12 (D. R.l., August 19, 1999). It has also

been gtated that the test for meeting the Rule 23(a)(2) prerequisite “is qualitative rather than quantitetive

- that is, there need be only a sngle issue common to al members of the class” Newburg on Class

Actions, § 3.10, at 3-49,50 (citations omitted).

In the present case, the Plantiff dleges that Metropolitan's standard policies and estimating
practices present common issues of fact and law. The Plaintiff dso argues that whether Metropolitan is
in breach of those policies and in breach of its duty of far deding are common questions as wdll.
Although individud differences could arise in the present suit, the requirements of Rule 23(8)(2) are met
when “acommon course of conduct gives rise to common questions.” See Caranci, 1999 WL 766974
a *12. “[T]o require complete identity would unduly confine class actions to the narrowest
circumstances”  1d. (citations omitted) The United States Supreme Court has dso noted that the
commondity requirement found in Rule 23(8)(2) is less demanding than the predominance dement of

Rule 23(b). See Zadla, 1999 WL 226223, *5



(cdting Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 117 S.Ct. 2231, 2250, 138 L.Ed.2d 689

(1997)). Therefore, it appears that the dlegations against Metropolitan, without reaching the actua
merits of the case, contain common issues that arise out of its standardized insurance policy and its
actions in relaion to tha policy. Certainly, class members have an interest as to whether Metropolitan
is required to pay its insureds for loss of IDV under their policies. The issue of predominance in
connection with Rule 23(b)(3) is discussed later in this decison. However, for the purposes of Rule
23(a)(2), this Court finds that the Plaintiff has satisfied its burden by showing questions of law or fact
common to the class.
Rule 23(a)(3) - Typicality

The Defendant, Metropolitan, argues that the Plaintiff is not a member of ether class which he
seeks to represent, and therefore fails the typicality requirement found in Rule 23(8)(3). Metropolitan
clams that the Plaintiff has been compensated for any IDV that his truck alegedly suffered, and as a
result, his clams are not typicd of those of the dlass. The Flaintiff argues that the Plaintiff’'s clams are
typica of the classin that they are based on Metropolitan’s same course of conduct and based on the
same legd theories. As example, the Plaintiff states that both he and the members of the class were dl
denied full compensation for their loss in breach of the insurance contracts with Metropolitan. He o
dates that factud differences between his and the class members claims should not preclude a finding
of typicality because the clams arise from the same course of conduct and the same legd theories.

“Typicdity refers to the nature of the claim or defense of the class representative and not to the

gpecific facts from which it arose or to the relief sought.” Newburg on Class Actions, 8 3.15, at 3-78

(dting Fuentes v. Shevin, 407 U.S. 67 (1972)). “Rule 23(8)(3) assures that the clams of the

representative party are amilar enough to the clams of the class so that he will adequatdly represent



them.” Charles Alan Wright, Arthur Miller, Mary Kay Kane, Federa Practice and Procedure, Civil 2d

8 1764, pp. 232-33 (1986). Inthe present action, the Plaintiff is dleging that Metropolitan engaged in a
uniform pattern of conduct with regard to IDV that was in breach of its andard insurance policies
issued to the members of the class. The Plaintiff clams that he was wrongfully denied IDV as aresult of
the accident he was involved in on or about March 25, 1998.

The Plantiff does not have to prove at this time whether he will succeed once the merits of his

case are reached. Eisen v. Calide & Jacqudin, 417 U.S. 156, 177 (1974). Just because certain

defenses may gpply to him does not necessarily lead to the concluson that his clams are not typica of
those of the class. “Defenses may affect the individud’ s ultimate right to recover, but they do not affect

the presentation of the case on the liahility issues for the plaintiff class” See Newburg on Class

Adtions, 8§ 3.16, at 3-88 (citations omitted). Furthermore, the proposed classes are limited to those
people that had the IDV provisions in their policy at the time of an accident, and there does not appear
to be differences in the policies that would render the Plaintiff’s claims atypica. 1ssues such as whether
Metropolitan had a duty to reimburse its policy holders for loss due to IDV are common to the class as
well as to the Plantiff. Therefore, the Plantiff satisfies the requirements of Rule 23(8)(3) in that his
clamsand issuesinvolved in his case are typicd of those of the class?
Rule 23(a)(4) - Adequacy
“The adequacy inquiry under Rule 23(8)(4) serves to uncover conflicts of interest between

named parties and the class they seek to represent.” Amchem Products, Inc. v. Windsor, 521 U.S.

2 Metropolitan aso argues that the Plaintiff lacks standing to bring these issues before the Court. The
Faintiff, however, has dleged an injury in fact in connection with Metropolitan’s actions regarding the
March 25, 1998 accident that gives him the requisite ganding. Whether he will succeed on the meritsis
not before the Court at thistime.



591, 624, 117 S.Ct. 2231,2250 (1997)(citing General Telephone Co. of Southwest v. Facon, 457

U.S. 147, 157-58, n. 13, 102 S.Ct. 2364, 2370-71, n.13 (1982)). Two main factors that must be
determined under Rule 23(a)(4) are (1) whether the Plaintiff’ s attorneys are qudified and experienced,
and (2) whether conflicts of interest exist between the representative plaintiff and the class members.

See Genera Telephone Co. v. Falcon, 457 U.S. 147 (1982).

Metropolitan argues that there are clear conflicts between the Plantiff and certain class
members, namdy, the dass members that suffer repair-rdated diminished vaue and bodily injuries.
Metropolitan aso argues that the fact Cazabat is no longer a Metropolitan policyholder creates a
conflict with the potentid class members because members who 4ill have a policy with Metropolitan
have an interest in keegping thair premiums to aminimum. Metropolitan argues thet if the Plaintiff were to
succeed in the present case, the premiums Metropolitan charges to policyholders would dmost certainly
increase.

As dated by the Federa Didtrict Court of Rhode Idand in Caranci, in order for a conflict of
interest to defeat the adequacy requirement, the ‘nature of the conflict between the plaintiffs and the

class members must go to the very subject matter of the litigation.”” Caranci, 1999 WL 766974 at * 17

(citations omitted). The subject matter of the present litigation is whether Metropolitan breached its
contractud duties under its policies by not reembursing its policyholders for IDV.  The common
question of Metropolitan’'s liability supports the relief sought by the Plaintiff and the class members, and
any conflict that arises during the course of the suit concerning the type of relief sought could be
resolved through the creation of subclasses. See Rule 23 (¢). Furthermore, this Court is not convinced
that the Plaintiff is an inadequate representative of the class because he is no longer a Metropolitan

policyholder. The issues would be identical even if the Plaintiff in this case were a Metropolitan



policyholder. The possbility of increased premiums as a result of this suit is concelvable whether the
Paintiff is a Metropolitan policyholder or not. Just because premiums may rise as aresult of a suit does
not prevent a person from being able to file a suit.

Metropolitan aso argues that Plaintiff’s counsd have not demondtrated that they will adequately
represent the interests of the class. This Court is not persuaded by this argument. After reviewing the
materia and documents involved in this case, not only is this Court satisfied with the pre-investigation of
Metropolitan’s counsd, but it dso finds the attorneys and law firms are qudified and experienced and
satisfy the requirements set forth in Rule 23(3)(4).

Rule 23(b)(2)

The Plantiff argues that declaratory and injunctive relief are warranted under Rule 23(b)(2)
because Metropolitan engages in systematic conduct in breach of its contract with policyholders that is
goplicable to the class as awhole. Metropolitan States that certification under Rule 23(b)(2) should be
denied because the declaratory and injunctive rdief requested must be the predominant remedy
requested. It dso maintains that the Court should not usurp the authority of legidatures and the
adminigrative agencies of other states.

“Whether an action should be certified under Rule 23(b)(2) ‘ depends on the appropriateness of
injunctive or corresponding declaratory relief with respect to the classasawhole’” Caranci, 1999 WL

766974 at * 19 (citing Dionne v. Bouley, 757 F.2d 1344, 1356 (1st. Cir. 1985)). The Court in Caranci

found that certification under Rule 23(b)(2) was appropriate in order to protect al the members of the
class. An injunction obtained by an individud plaintiff, it stated, would not have that same effect. In
Dionne, the Court upheld a lower court’s decison denying certification under Rule 23(b)(2) where it

found that “any injunctive or declaratory rdlief [obtained by an individud plaintiff] will inure to the berefit
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of dl those amilarly stuated.” Dionne, 757 F.2d at 1356. The First Circuit agreed with those circuits
“which deny Rule 23(b)(2) certification whereit isaformdity or otherwise ingppropriate.” 1d.

This Court agrees with the Plaintiff that the Declaratory and Injunctive Qass predominately
requests declaratory and injunctive relief.  Although declaratory and injunctive reief do not preclude the
granting of money damages within the class, money damages is not the primary relief requested.
However, unlike the factsin Caranci, this Court finds after reviewing the record that injunctive rdief or
declaratory rdief is not gppropriate in that Metropolitan has not acted or refused to act on grounds
generdly applicable to the class as a whole. The record shows that athough Metropolitan generdly
does not consider clamsfor IDV in Rhode Idand and Louisana, such clams are consdered in Georgia
and Arkansas. See Vanda Depo., October 13, 2000.

Furthermore, in an affidavit on behaf of Metropalitan, Nod Edsdl, the Director of Product
Development, states that on July 23, 1999, Metropolitan implemented endorsement P347 for dl new
insurance policies in Rhode 1dand which excludes coverage of diminished vaue. That endorsement was
a0 included in renewed palicies sarting on August 27, 1999, and dl Rhode Idand policies contained
endorsement P347 by May 27, 2000. The endorsement was dso implemented in the same manner to
al Metropalitan palicies in Louisana by June 10, 2000, and in Arkansas by May 27, 2000. As the
Pantiff satesin his Reply Memorandum, he seeks declaratory/injunctive relief “to protect the insureds
who will fileaclam in the future” If this Court were to grant class certification for the declaratory and
injunctive class in the present case, the class members of only one out of the four states may possibly be
affected. In that regard, Metropolitan has not acted on grounds generdly agpplicable to the class
pursuant to Rule 23(b)(2). Although there may be common issues involved in the different cases,

injunctive and declaratory relief, and contract interpretation seem more appropriate either on a case by
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case, or a dae by date, andyss. Therefore, the plaintiff’s motion for class certification pursuant to
Rule 23(b)(2) is denied.
Rule 23(b)(3) - Predominance and Superiority

“To qudify for certification under Rule 23(b)(3), a class must meet two requirements beyond
the Rule 23(a) prerequistes. Common questions must ‘predominate over any questions affecting only
individua members; and dass resolution must be ‘superior to other avallable methods for the fair and
efficient adjudication of the controversy.”” Amchem, 521 U.S. At 615. The Court also noted that “[i]n
adding ‘predominance and ‘superiority’ to the qudification-for-certification list, the Advisory
Committee sought to cover cases ‘in which a class action would achieve economies of time, effort, and
expense, and promote ... Uniformity of decison as to persons smilarly Stuated, without sacrificing

procedurd fairness or bringing about other undesirable results.”” 1d. “In Amchem Products, the United

States Supreme Court described the predominance inquiry as being ‘far more demanding’ than Rule
23(a)’'s commondity requirement.” Zardla, 1999 WL 226223 at *5 (citing Amchem, 117 S.Ct. at
2250.)

Generdly, the Plantiff argues that class certification is the best means of adjudicating the clams
of the class members. He dates that a class action would save the class members from needlessly
duplicative individud actions and expense, and dso save the Court’s time and resources.  The Plaintiff
a0 cautions that the issue of damages need not be resolved at this time, and that a court should not
decide the merits of acasein ruling on amotion for class certification.

Metropalitan argues that the Plaintiff faled to present an andyds that common issues will
predominate over the individua questions. Metropolitan further argues that the Pantiff has not

demongtrated that a class action is superior to other methods for the fair and efficient adjudication of the
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controversy. Metropolitan dso contends that the Plaintiff has not demondtrated to this Court that a
class action encompassing dl clams and al defenses of gpproximatey 90,000 class members is
superior and managesgble.

After reviewing the numerous decisons regarding class cetifications, and evduating dl the
materia offered to the Court in the form of memoranda, affidavits, and exhibits, his Court is not
persuaded that the common questions involved in this action predominate over the various individud
guestions pertaining to each clam. This Court aso is not convinced that a class action is the superior
form of adjudication in light of the individuad questions present in the case and the manageshility
difficulties that they pose.

Although there exists a common question as to whether Metropolitan was in breach of its
insurance palicies, the individud questions that arise in determining ligbility and damages in each
Sseparate case are too numerous to assure an efficiently run and managed trid. The Plaintiff aleges that
90,000 posshle clams exist agang the Defendant in this class action. The Plaintiff has dso offered
testimony claming that damages for this class could be cadculated based upon Metropolitan's clam’s
records and damage assessment models.  This Court is not satisfied, however, that the individua
questions involved in the assessment of car vaues, assuming the policies are found to include such
coverage, will not make this class action burdensome and unmanagegble. Whether an insured vehicle
suffered any loss of IDV depends on a number of factors persond to each dtuation. Even if the
proposed damage formulas are gppropriate for the present case, Metropolitan would ill want to
defend againg individua Stuations or cdams it believes do not involve any loss due to IDV. There are

severd factors that go into evauating a vehicle' s vaue, and there are a multitude of dtuations that could
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aso affect whether IDV is granted. Such factors include prior accidents, owner maintenance, qudity of
prior repairs, prior ownership, and replacement parts, to name afew.

Although the Plaintiff argues that Metropolitan has records that would dlow him to make dl
these evauations, too many Stuations exist that affect a vehicle's vaue that would present management
problems a trid. The Damage Class involves those “who did not receive payment for inherent
diminished value,” but the individua judtifications for that denid in 90,000 cases would be overwheming
a trid. Also, dthough the Plaintiff Sates that Metropolitan engaged in sandard conduct thet dlows this
cae to be catified as a class action, individud cdams made by policyholders inevitably contain
individua Stuations persond to the assessment and support of aclam. Whether Metropolitan breached
its policies as a result of that common conduct is a common question of the policyholders, but the
individua facts needed to determine or support a clam under that theory predominate.

The Fantiff offers a case from the State of Washington entitted Busani v. United States

Automobile Association, Superior Court No. 99-2-08217-1, January 30, 2001 in support of its

arguments. The judge in a bench decision certified a class action wherein the plaintiff’s proposed class
involved individuals who dlegedly should have received compensation for IDV but did not. She noted
that the dass action will *“promote the uniformity of decisons to accomplish the ends of equity and
jugtice” She ds0 noted that the dams were too smdl to motivate individud plaintiffs to pursue their
cdams Although the judge may have been aware of the possible individud questions involved in the
case, there is no discussion in her decison on the topic. This Court is certanly mindful of the same
concerns the judge had in Busani. However, the possible individua questions involved in the present

cae lead this Court to the conclusion that class certification is not the best, most efficient method for
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adjudication. The number of mini-trials needed for this case renders the class action unmanagesble and
henceforth, not superior.

The plaintiff has do relied on cases from Illinois such as Steven Peterson, et. d. v. State Farm

Mutua Automobile Insurance Co., CA No. 99-L-394A, Circuit Court, &. Clair County, Illinois,

December 21, 2000, and Michad Sms, et. d. v. Allgtate Insurance Company, CA No. 99-L-393A,

Circuit Court, St. Clair County, Illinois, December 21, 2000. The cases contain facts smilar to the
present action and the judge for the district court certified both cases as class actions.  As the judge
pointed out however, “[dlthough F.R.C.P. 23(b)(3) requires that a class action be superior to other
avalable methods of adjudication, the lllinois statute merely requires that a class action be an
appropriate method of litigating the controversy.” Peterson a 11. As noted earlier in this decison,
Rhode Idand’s verson of Rule 23 is modeled after the federd verson of Rule 23, and contans the
superiority requirement in Rule 23(b)(3).

In the above cases, the Illinois judge noted that the common issues of contract interpretation
predominate over other numerous individud questions in the cases, and Sated thet any individud issues
could be resolved by creating subclasses. He did not discuss, perhaps as a result of the different
dandard for class certifications utilized in Illinois, the possble manageahility problems the individud
questions may present in those cases. In the present case however, this Court believes that in order for
members of the proposed class to receive damages, not only mus there be an interpretation of
Metropolitan’s standard policy, but there must be a determination of numerous individua questions
involved within individud clams. Asareault, “class action is not superior to other available methods for
the fair and efficient adjudication of the controversy.” See Sup.R.Civ.P. Rule 23. The lllinois judge

aso dated that a class action is the only practical means for policyholders to present their clams. This
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Court disagrees. Not only are there other practica dternatives for a policyholder to bring suit against
Metropolitan, such asfiling an action in Didtrict or Superior Court, but those adternatives present amuch
less burdensome and more fair and efficient method to resolve individud claims.

It is clear from the record that individua resolution of the nature and circumstances of esch class
member’s aleged breach of contract clam againgt Metropolitan would be required. Attempting to
achieve tha result within a class action will not adequatdly ensure a far and efficient method of
adjudication. See Sup.R.Civ.P. Rule 23(b)(3) In making this determination, the Court does not reach
the merits of the case. Therefore, for the above reasons, the Plaintiff’s motion for class certification is
denied as to certification under Rule 23(b)(3).2

Counsdl shal prepare the appropriate judgment for entry.

3 Based upon this decision, the Court need not reach the issues involved in the Defendant’ s Motions to
Strike.
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